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Abstract

Indonesian workers working in Sabah, Malaysia are
threatened with losing their citizenship because they do not
have valid documents regarding citizenship status. The aim
of the problem is how to provide legal protection for
Indonesian workers who work in Malaysia's Sabah oil palm
plantations according to Indonesian laws and regulations.
The research method used is normative legal research,

explain that the threat of losing citizenship for Indonesian
workers working in Sabah oil palm plantations is due to the
Indonesian government's neglect of its citizens who want to
work abroad without having to control the mobility of their
population. Legislation in Indonesia already exists in order
to protect its citizens who work abroad, so how can the
implementation of each law and statutory regulation be

namely to find and formulate legal arguments through enforced.

analysis of the main issues. The results of this research

Keywords: Citizenship, Indonesian Workers, Legal Protection

1. Introduction

Malaysia is a neighboring country to Indonesia which has strategic values in the economic, social, cultural and political fields.
As neighboring countries that are allied, the relationship between Indonesia and Malaysia has been established for a long time,
and this relationship is due to a very close historical and cultural journey.! The bilateral relations between the two countries are
due to being co-founders of the Association of South East Asian Nations (ASEAN). Because of the fellow founders of
ASEAN, the relationship between the two also has an important meaning in maintaining peace and security stability in the
Southeast Asian region. The relationship between Indonesia and Malaysia does not mean that it does not have problems, and is
always in a state of stable tension. The ups and downs of this relationship revolve around three main issues, namely border
issues, Indonesian workers (Tenaga Kerja Indonesia/TKI),? and culture. Identify the problem regarding Indonesian workers
working in Sabah, Malaysia with the aim of the problem being to protect Indonesian workers who have lost their citizenship.
Indonesia and Malaysia have many similarities, for example cultural, social, religious and linguistic similarities, so that
Malaysia has its own charm for Indonesian workers (TKI) as a destination country for looking for work.* The jobs obtained for
Indonesian workers are both formal and informal. Indonesian workers (TKI) mostly work in Malaysia as informal workers
who work on plantations in Malaysia such as oil palm plantations. One of the oil palm plantations where there are many
Indonesian workers (TKI) is the oil palm plantation in Sabah. Oil palm plantations in Sabah cover an area of 5.8 million

! Rezha Marta Hidayat, “Hubungan Diplomatik Indonesia Dengan Malaysia Mengenai Pelindungan Tenaga Kerja Indonesia Di
Malaysia Pada Tahun 2014 - 2015” (Universitas Brawijaya, 2019), http://repository.ub.ac.id/id/eprint/169906.
2 Ali Maksum, “Tenaga Kerja Indonesia (TKI) Dan Hubungan Indonesia-Malaysia Era Jokowi,” Jurnal PIR : Power in
International Relations 2, no. 1 (2018): 01, https://doi.org/10.22303/pir.2.1.2017.01-22.
3 Yoseph Lentvino Satyanugra and Hermini Susiatiningsih, “Kerjasama Pemerintah Indonesia Dan Malaysia Dalam
Menangani  Permasalahan ~ TKI  Ilegal,”  Journal of  International  Relations 7  (2021):  224-233,
https://doi.org/https://doi.org/10.14710/jirud.v7i4.32131.
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hectares,* and to manage such a large oil palm plantation,
foreign workers are needed, especially from Indonesia
because Malaysian citizens do not want to work in oil palm
plantations. According to researchers from the University of
Malaysia Sabah, the number of foreign workers needed is
around 120 thousand people.’ The State of Sabah brings in
foreign workers from outside the country from Indonesia,
the Philippines, Bangladesh and Pakistan, with the majority
of Indonesian workers (TKI) totaling 835 thousand people.
These Indonesian workers generally come from eastern
Indonesia.®

The government of the State of Sabah wants to build the
country's economy to depend on palm oil production (about
40%) whose management relies heavily on foreign workers.
The foreign workers referred to are Indonesian workers who
have long been the majority workers in Sabah (90%) due to
geographical proximity and similarities in character and
socio-culture between Indonesia and Sabah.” However, not
all Indonesian workers in Sabah have valid documents,
which creates quite complex problems for oil palm
plantation companies. Therefore, oil palm plantation
companies face very serious problems, in addition to many
workers who do not have documents, workers who do have
documents at any given time (every six months) they all
take leave to return to Indonesia. Workers who return to
Indonesia are not sure when they will return to Sabah (to
work in the oil palm plantations), so that the plantations are
neglected, even during the harvest season many of the palm
fruit rot because there are no workers to pick them.
Furthermore, the plantation company owners approached the
Sabah government so that their workers were allowed to
bring their families (children and wives) to Sabah, they did
not need to take leave to return to Indonesia, which in the
end resulted in guaranteed palm oil production. This policy
was finally permitted by the government of Sabah which
gave permission for Indonesian workers to bring their
families (children and wives) to live in Sabah. This then
creates problems because many Indonesian workers and
their families (children and wives) do not comply with the
law, namely they do not take care of extending their identity
documents. Those who come to Sabah stay for a long time
and most of them haven't even returned to Indonesia for
years, and they let their documents (passport) expire by not
extending it.

They have neglected their obligations as Indonesian citizens
domiciled abroad to extend their passports and report their
whereabouts to Indonesian representatives abroad. This is if
they do not extend their passport, they are threatened with
losing their citizenship. Indonesian citizens abroad who do
not renew their passport when asked with various answers,
some answer not knowing that the passport must be
extended, some answer because transportation is difficult
over long distances, some enter illegally, the passport is held
by the employer or held by an agent or lost passport and

4 Kementerian Industri Utama Sabah, “Luas Ladang Sawit
Negara Di Hadkan Kepada 6,5 Juta Hektar” (Sabah-
Sarawak, 2019).

5 Ramli Dollah, “Pembangunan Ekonomi Dan Krisis Tenaga
Kerja Di Malaysia: Geneologi Tenaga Kerja Asing Di
Sabah,” tirto.id, 2017.

8 Ibid.

7 Pemerintah Sabah, “Keterangan Dasar Malaysia Dan
Sabah Tahun 2018” (Sabah, 2018).
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others. Given the large number, the total number of
Indonesian workers in Sabah's oil palm plantations and the
work area of the Consulate General of the Republic of
Indonesia in Sabah who do not have documents is estimated
to have numbered around 120 thousand people.®

This problem needs to be resolved by the Government of
Indonesia, they are native Indonesian citizens (origin
country) who have citizenship rights. Therefore,
Representatives of the Republic of Indonesia abroad
together with related parties need to resolve this problem
because the state has the obligation to provide protection,
protection and legal assistance for its citizens and
Indonesian legal entities abroad. ® The Government of
Indonesia has responsibility for the rights of its citizens in
accordance with the mandate of the 1945 Constitution,
Article 27 Paragraph 2 of the 1945 Constitution that every
citizen has the right to obtain a decent job and livelihood for
humanity. The form of protection for Indonesian citizens is
not only giving rights and obligations but also providing
protection and a life that is humanely appropriate. !° In
addition to the issue of the right to a decent living, the right
to citizenship is also the main issue of all human rights. This
is as stipulated in Article 28D paragraph (4) of the 1945
Constitution which states that, "everyone has the right to
citizenship status", so that the background is the existence of
the state as a political organization authorized to manage,
regulate, determine all matters within the scope of its
authority, including against groups of people and individuals
who are part of the state.!!

The problem is that Indonesian citizens abroad who do not
take care of their documents or passports will lose their
nationality, because in accordance with Article 23 letter (i)
of Law Number 12 of 2006, those who deliberately with
valid reasons do not express a desire for 5 years are declared
lost Indonesian citizenship. A valid reason is not a reason
caused by a condition beyond the capabilities of the person
concerned so that he cannot express his desire to remain an
Indonesian citizen, for example due to the limited mobility
of the person concerned due to the fact that his passport is
not in the possession of the person concerned, the
notification of the official is not received, or the
representative The Republic of Indonesia is difficult to reach
from the residence in question.

The identification of the problem in this research is
regarding legal protection for Indonesian workers who work
on oil palm plantations in Sabah, Malaysia according to
Indonesian law. This is because Indonesian workers who
work in the Malaysian Sabah oil palm plantations have the

8 BNP2TKI, “TKI Illegal Di Sabah 120 Ribu Lebih”
(Jakarta, 2021).
 Anak Agung Ayu Agung Cintya Dewi, “Tanggung Jawab
Negara Terhadap Tenaga Kerja Indonesia Di Luar Negeri
Oleh  Perwakilan Diplomatik Berdasarkan Hukum
Internasional” (Denpasar, 2016).
10 Adityo Darmawan Sudagung dan Laras Putri Olifiani,
“Implementasi Tingkat Nasional Dan Daerah Atas
Konsensus Asean 2017 Dalam Perlindungan Pekerja Migran
Indonesia,” Indonesian Perspektive 5, no. 1 (2020): 29.
! Ratu Durotun Nafisah, “Hak Atas Kewarganegaraan Bagi
Anak Dari Transit Migran Yang Lahir Di Indonesia 1,”
Padjadjaran Law  Review 6 (2018): 1-16,
https://doi.org/https://jurnal.th.unpad.ac.id/index.php/plr/arti
cle/view/386.
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right to Indonesian citizenship. Therefore, the aim of this
research is to determine the legal protection for Indonesian
workers who work in the Malaysian Sabah oil palm
plantations to obtain certainty of Indonesian citizenship,
because they are Indonesian citizens who must receive legal
protection as citizens.

This study uses normative descriptive or normative juridical
research methods, because normative juridical research or
normative legal research is research aimed at finding and
formulating legal arguments through analysis of the main
problem. '? This descriptive legal research presents data
regarding the results of mapping and legal protection efforts
for Indonesian citizens who have lost their citizenship who
work in Sabah oil palm plantations. The nature of this
research was chosen because it is a good enough research
characteristic to explain the characteristics of a phenomenon
regarding the loss of citizenship rights of Indonesian
citizens. The specifications of this research are to describe,
discover legal facts thoroughly and systematically examine
national regulations relating to citizenship rights. Normative
legal research is carried out by examining library materials
which are secondary data, namely by taking an inventory of
positive law in the form of statutory regulations.'3 Apart
from that, primary data is also used by examining the
implementation of the secondary data that has been
collected, then collecting primary data from agencies and
parties related to the problem being studied.

2. Results and Discussion

2.1 Status of Citizenship in Indonesian Law

Every person who lives and resides in a region (including in
Indonesia) is referred to as a member of the community and
at the same time a citizen of that region, and has the status
of a citizen. Such citizenship status is a human right that
must be possessed.!* Citizenship status is very important to
show oneself and one's relationship with the country where
one lives and does activities. Every citizen must be involved
in daily activities in the area concerned and they interact
with each other in activities needed by the country, so that
there is mutual benefit for both parties.!® The Indonesian
government has regulated that every person who becomes a
citizen must have a national identity as a citizen. National
identity is contained in Article 28D paragraph (4) of the
1945 Constitution which states that, "every person has the
right to citizenship status." '® The constitutional basis
contained in Article 28D paragraph (4) of the 1945
Constitution also applies to every Indonesian citizen who

12 Philipus M. Hadjon and Tatiek Sri Djamiati, Argumentasi
Hukum (Yogyakarta: Gadjah Mada University Press, 2005).
13 Soerjono Soekanto & Sri Mamudji, Penelitian Hukum
Normative —Suatu Tinjauan Singkat (Jakarta: Raja Grafindo
Persada, 1994).

14 Glery Lazuardi, “Status Kewarganegaraan Ganda Dilihat
Dari Perspektif Undang-Undang Nomor 12 Tahun 2006
Tentang Kewarganegaraan Republik Indonesia,” SIGn
Jurnal — Hukum 2,  no. 1 (2020): 43-54,
https://doi.org/10.37276/sjh.v2i1.64.

15 Jimly Asshidigie, “Makalah Untuk Panitian Simposium
Tentang Ke-Indonesiaan Dan Kewarganegaraan” (Jakarta,
2011).

16 Direktorat Jenderal Pendidikan Tinggi,
“Kewarganegaraan Mata Kuliah Wajib Perguruan Tinggi”
(Jakarta, 2016).
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lives abroad, whether because of work, school or marriage
or does not obtain citizenship status in the country where he
lives, must be understood as an Indonesian citizen.'”
Citizenship status, which is self-identity, is very important
and must be owned by everyone because it is legal for
citizens to show a relationship between the state and its
citizens. The relationship in question is a correlation
between citizens and the state which gives rise to the
obligations of citizens and the state and the rights received
by citizens or vice versa, the rights and obligations of the
state to its citizens. '® Such citizens' rights must be
recognized, respected, protected, facilitated and fulfilled. On
the other hand, every citizen also has obligations which are
state rights which must be recognized, respected and
fulfilled by every citizen.'” For example, every citizen has
the right to protection by the state but also has the obligation
to obey the laws or regulations made by the state.

According to Law Number 12 of 2006 -concerning
Citizenship, citizenship status can be obtained through two
events, namely through birth as a descendant of an
Indonesian citizen, and naturalization. 2 The Japanese
citizenship law stipulates that citizenship status can be
obtained through 4 ways, namely birth, naturalization,
mixed marriage and adoption.?' Theoretically, there are five
ways to obtain citizenship status which are commonly
applied in various countries, namely: citizenship by birth;
citizenship by descent; citizenship by naturalization;
citizenship by registration; and citizenship by territorial
incorporation. 2> Likewise, loss of citizenship can occur
through  three  possibilities, namely: renunciation;
termination; and deprivation.?* Article 2 of Law Number 12
of 2006 states, "those who are Indonesian citizens are people
of the original Indonesian nation and people of other nations
who are authorized by law as citizens".

According to Tukiran,?* international law also agrees on
several principles that all countries must not violate, namely:
a country must not include people who have no connection
whatsoever with that country; and a country may not
determine citizenship based on primordial elements that are
felt to be contrary to general legal principles. One of the
international human rights documents for the protection of

17 Asshidigie, “Makalah Untuk Panitian Simposium Tentang
Ke-Indonesiaan Dan Kewarganegaraan.”
18 Andika Dwi, “Kewarganegaraan,”
htpps://www.academia.edu/8345413/Pengertian Kewargane
garaan, 2020.
19 Asshidigie, “Makalah Untuk Panitian Simposium Tentang
Ke-Indonesiaan Dan Kewarganegaraan.”
20 Ibid.
2l Ayu Kurnia, “Pengaturan Mendapatkan Dan Kehilangan
Kewarganegaraan Berdasarkan Hukum Internasional Serta
Implementasinya  Dalam  Hukum  Kewarganegaraan
Indonesia Dan Jepang” (Lampung, 2018).
22 Jennings and Watt, “To the Extent to Which Individuals
Are Not Directly Subjects of International Law, Nationality
Is the Link between Them and International Law. It Is
through the Medium of Their Nationality That Individuals
Can Normally Enjoy Benefits from International La,” in
Oppenheim’s International Law, 2003, 849.
B AW. Bradley and K.D. Ewing, Constitutional and
Administrative Law, ed. 13 (Pearson Education, 2003).
2 Tukiran Tuniredja, Konsep Dasar Kewarganegaraan
(Yogyakarta: Penerbit Ombak, 2013).
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citizenship status is the 1948 Universal Declaration of
Human Rights in Article 15 paragraph (1), that, "everyone
has the right to citizenship", and paragraph (2) "no one can
be arbitrarily deprived of citizenship or is rejected only to
change his citizenship.”? Thus, proof of citizenship status in
Indonesia is characterized by having proof of residence as
an Indonesian citizen such as a birth certificate, proof of
Indonesian citizenship, identity card and others and is
subject to state law.

A person's citizenship status will also be related to the loss
of another person's citizenship, this is as stipulated in Law
Number 12 of 2006. For example, if a person can lose his or
her citizenship and the person concerned carries out an
action which according to the provisions of the legislation
fulfills the elements that cause it. lost his citizenship. The
loss of a person's citizenship status does not have automatic
consequences for other people related to him. For example,
losing a father's citizenship does not in itself cause a child
who has a legal relationship with the father to lose
citizenship. Likewise, for a mother who loses her
citizenship, this does not automatically apply to her child
who has a legal relationship with the mother until the child
in question is 18 years old or married.?® Loss of citizenship
due to obtaining citizenship from another country for a
mother whose marriage breaks up does not automatically
apply to her child until the child is 18 years old or married.?’
Loss of Indonesian citizenship status for someone, for
example a woman who is an Indonesian citizen loses her
citizenship if she marries a man who is a foreign citizen who
shares her husband's citizenship. 2® Likewise, if a male
Indonesian citizen who marries a female foreign citizen will
lose his citizenship according to the law of his wife's origin,
so that the husband's citizenship follows the wife's
citizenship as a result of the marriage.?’ People who have
lost their Indonesian citizenship can obtain their citizenship
again through the re-citizenship process. 3° Indonesian
citizens who have lost their citizenship can submit a written
application without going through the procedures stipulated
by Indonesian laws and regulations. Law Number 12 of
2006 concerning Citizenship regulates conditions that can
cause loss of citizenship and also regulates who can lose

25 Michaella V. Rumetor, “Perlindungan Hukum Terhadap
Diaspora Indonesia Menurut Hukum Internasional,” Lex Et
Societatis 7, no.2 (2019):31-39,
https://doi.org/https://doi.org/10.35796/les.v7i2.24652.

26 Veronica Katili, “Status Anak Hasil Perkawinan Beda
Kewarganegaraan Di Indonesia,” Lex et Societatis 1, no. 1
(2013): 116-121,
https://doi.org/https://doi.org/10.35796/les.v1il.1316.

77 Ibid.

2 Adhitia Pradana, “Kehilangan Kewarganegaraan
Berdasarkan Undang-Undang Nomor 12 Tahun 2006
Kewarganegaraan Republik Indonesia (Tinjauan Yuridis
Terhadap Peristiwa Kewarganegaraan Arcandra Tahar Dan
Gloria Natapradja Hamel),” Jurnal Idea Hukum 4, no. 1
(2018): 798-816, https://doi.org/10.20884/1.jih.2018.4.1.68.
2 Wira Kurniawan, “Tinjauan Yuridis Tentang Hilangnya
Kewarganegaraan  Indonesia  Berdasarkan  Peraturan
Perundang-Undangan” (Universitas Jambi, 2021).

300 M. Alvi Syahrin, “Naturalisasi Dalam Hukum
Kewarganegaraan: Memahami Konsep, Sejarah, Dan Isu
Hukumnya,” Jurnal Thengkyang 2, no. 1 (2019): 36-53,
https://jurnal.unisti.ac.id/thengkyang/article/view/117.
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Indonesian citizenship. Likewise, Indonesian workers who
work abroad lose their citizenship because proof of
citizenship status is not renewed, for example the validity
period of their passport has expired for reasons of not
having money, transportation problems, not being permitted
by their employer, not having supporting documents and so
on.’!

2.2 Citizenship Status of Indonesian Migrant Workers in
Sabah Malaysia

One of the supporting factors regarding the issue of
citizenship status of migrant workers working in Sabah is
that Sabah's land area is adjacent to Indonesia. The border
between the two regions is approximately 100 km long.
Sabah is a country with an area of 7.4 million hectares, of
which 5.8 million hectares are oil palm plantations 2. There
are many Indonesian workers stationed in Sabah as oil palm
plantation workers. The Indonesian workers arrived, some
officially through the Kota Kinabalu entrance (by air) or via
Tawau (by sea), and many also entered via the rat roads
along the border,** they came illegally.

In the beginning, before 2000, most Indonesian workers
who worked in oil palm plantations did not stay long in a
plantation, because generally once every six months they
(Indonesian workers) returned to Indonesia to visit their
families. The return of Indonesian workers makes plantation
owners/oil palm entreprencurs feel disadvantaged because
there is uncertainty in palm oil productivity because the
workers often go home, and even their return to work on oil
palm plantations is often late.?* Therefore, the owners of
these oil palm plantations asked the Malaysian government
to give permission to migrant workers to bring their families
to oil palm plantations so that the migrant workers feel at
home and do not need to return to Indonesia. This
application could not actually be followed up because of the
provisions of the Sabah Ordenan which regulates that a
foreign worker in Sabah who has a salary of less than RM
5000 is prohibited from bringing his family, but due to
pressure from entrepreneurs who provide the main foreign
exchange, the application was finally allowed.*

The Malaysian government finally took a policy by giving
permission for Indonesian workers to bring their families to
Sabah. The Malaysian government's policy resulted in many
families of Indonesian workers leaving for Sabah and then
they stayed for a long time and most of them did not even
return to Indonesia. Their presence in Sabah oil palm
plantations does not follow legal regulations such as not
taking care of the documentation. They did not extend the
validity period of their passports and have neglected their
obligations as Indonesian citizens domiciled abroad to
extend their passports and report their whereabouts to
Indonesian representatives abroad (in Kota Kinabalu).3¢
Most of the Indonesian workers originally had complete
documents or passports, but for various reasons they did not

31 FX. Nikolas, “Penyalahgunaan Pas Lintas Batas Oleh
Pihak Ketiga Terhadap Terjadinya Kejahatan” (Pontianak,
2014).
32 Sabah, “Luas Ladang Sawit Negara Di Hadkan Kepada
6,5 Juta Hektar.”
33 KJRI, “Laporan Perwakilan KJRI Kota Kinabalu,” 2018.
34 Ibid.
35 Pemerintah Malaysia, “Labour Ordinance” (1965).
36 KJRI, “Laporan Perwakilan KJRI Kota Kinabalu.”
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renew their passports. The reason they did not renew their
passports was that they lived in remote oil palm plantations
(oil palm forests) which had limited modes of transportation
and long distances so they found it difficult to come to the
Indonesian representative office in the capital of Sabah,
namely Kota Kinabalu.?” Apart from that, there are also
reasons that they are not given work leave to apply for a
passport extension, they don't have the money because their
entire salary goes to food and is sent to their family in
Indonesia. There are also those who argue that the
supporting documents for passport extension are not
complete, so if it is extended to a representative office it will
be difficult for officers.*

Apart from these various reasons, the Indonesian workers do
not have passports, they entered Sabah illegally without
documents. They came to Sabah via various illegal routes
along the 1000 km long Indonesia-Malaysia land border in
North Kalimantan.* In general, they come to Sabah to take
advantage of the three months of palm oil harvest time a
year, because oil palm plantation owners require more labor.
The oil palm plantation owners do not want to bring in new
workers, because they only need temporary additional labor
during the palm oil harvest period, so if they bring in new
workers with a work contract (for 2 years), they will feel at a
loss.*

The Indonesian workers who come to Sabah are not alone,
they are generally together or in groups with people from
the same village in Indonesia who have been coordinated by
"individuals who are already in Sabah". The individuals in
question are the plantation owner, officials/officers, and the
families of the workers concerned who previously worked
on the plantation.*! There are also Indonesian workers who
enter the country of Sabah as border residents and then
misuse the "cross-border pass" document or Cross-Border
Pass or Cross-Border Travel Letter, which is a document
that can be given to Indonesian citizens who live in the
border areas of the Republic of Indonesia. with other
countries in accordance with cross-border agreements. The
Cross-Border Travel Certificate or Cross-Border Pass is
valid for three years and cannot be extended, and is used as
a passport when traveling outside Indonesian territory to a
country with which they have an agreement and then they
will go straight to Sabah.*?

Citizenship status for Indonesian workers working in palm
oil plantations in Sabah, Malaysia with documents and
identity can be classified into two parts.*® First, those who
enter Sabah using official documents (having a passport) but
do not renew their passport. Immigration officers at the Kota
Kinabalu Consulate General found that they had left their
passports dead for years, even up to 20 years.* Second,
those who enter Sabah do not have travel documents at all,
and they come to Sabah Malaysia through illegal channels

37 Ibid.

38 Ibid.

39 Ibid.

40 Ibid.

41 KJRI, “Laporan Kinerja Konsulat Jenderal Republik
Indonesia” (Jakarta, 2019).

42 Nikolas, “Penyalahgunaan Pas Lintas Batas Oleh Pihak
Ketiga Terhadap Terjadinya Kejahatan.”

4 KJRI, “Laporan Kinerja Konsulat Jenderal Republik
Indonesia.”

4 Ibid.
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and work directly in Sabah without a visa or work permit.
Their arrival varies, some come alone with the guidance of
their acquaintances or family who are already in Sabah or
they come through illegal labor agencies who only take
advantage of the placement without taking care of the
worker's travel.* They enter through illegal labor agents
using rat roads (illegal roads) which are often found along
the 1000 km border between Sabah and North Kalimantan
province, mostly around Simanggaris-Kalabakan or around
Longbawan-Bantul or Lumbis-Pensiangan.*®

The Malaysian government stated that workers in oil palm
plantations who come from Indonesia are Indonesian
citizens and it is the Indonesian government's obligation to
take care of them. On the other hand, the Indonesian
government acts based on the laws in force in Indonesia that
as a result of being "negligent" and not taking care of
renewing their passports, apart from being overstayed, they
are also threatened with losing their citizenship. ¥
Indonesian workers have been living in fields in the Sabah
region for years, they eventually started families and had
children, but lived in limited conditions. This phenomenon
is demonstrated by the children of Indonesian workers, the
majority of whom are children born and living near the oil
palm plantations where their parents work.* In the end, they
have the status of not having Indonesian citizenship, because
they do not have documents, and in fact protecting and
fulfilling the rights of migrant workers is not just the
responsibility of one country, but is also the responsibility of
the international community.

The number of undocumented Indonesian workers working
in Sabah oil palm plantations or the working area of the
Indonesian Consulate General in Sabah is estimated at 120
thousand people. ¥ According to the Ministry of Home
Affairs of the Republic of Indonesia, the number of
undocumented Indonesian citizens in Sabah is increasing,
namely their families/children because at least in 2019 it is
estimated that as many as 43,445 children or young people
under the age of 21 will be included in the stateless
category.’® Other institutions and organizations estimate the
number is much higher, reaching hundreds of thousands of
people because data from the Ministry of Home Affairs of
the Republic of Indonesia does not include those who have
not yet registered.’! Immigration documents that Indonesian
workers do not have and documents that have expired
because they did not renew their passports, so they will be at
risk of losing their citizenship.

4 Ibid.
46 Ibid.
47 BNP2TKI, “TKI Illegal Di Sabah 120 Ribu Lebih,
Laporan Nusron Wahid Kepada Menko PMK Puan
Maharani” (Jakarta, 2018).
4 Cicilia Anggi Sholina, “Pemenuhan Hak-Hak Asasi Anak
Tenaga Kerja Indonesia Di Perkebunan Sawit Di Wilayah
Tawau, Sabah Malaysia,” Jurnal Pembangunan Manusia 3,
no. 1 (2020): 1-21, https://doi.org/10.7454/jpm.v3i1.1029.
4 BNP2TKI, “TKI Illegal Di Sabah 120 Ribu Lebih,
Laporan Nusron Wahid Kepada Menko PMK Puan
Mabharani.”
50 Bonasiar, “Ibu Orang Indonesia, Bapak Warga Malaysia:
‘Saya Lahir Dan Besar Di Negeri Ini, Tapi Tak Punya Status
Warga Negara Tak Boleh Bersekolah Dan Takut Ditangkap
Polisi,” www.bbc.com, 2020.
51 bid.
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Furthermore, in the interview information was obtained that
in general they did not renew their passports because of the
long distance between the oil palm plantation and the capital
of Sabah in Kota Kinabalu. > The distance traveled is
generally an 8 hour journey by public transportation,
because the person concerned works and lives far away and
isolated in an oil palm plantation or forest, so it takes a day
to come and process the passport extension.>® There are also
those who argue that their employers do not give them
permission to travel outside the oil palm plantation because
they are worried that their work will be arrested by
immigration officials or the police, which in turn means that
their employers will also be the guilty party for employing
foreign workers without permission. There are also those
who argue that the person concerned did not renew his
passport because he did not have the administrative
requirements needed to extend his passport, such as a work
contract and so on.>* This is related to Article 23 letter i of
Law Number 12 of 2006, namely in the case of not reporting
his whereabouts without a "legitimate reason" which is a
reason caused by conditions beyond the ability of the person
concerned so that he cannot report or express his wishes,
among others. due to limited mobility in question.
Therefore, the person concerned did not report his
whereabouts not on purpose, meaning not because of his
own will but because of compulsion. It is important for the
Indonesian government to immediately resolve and/or
clarify the citizenship status of Indonesian workers and their
families (children and wives) because they are citizens from
Indonesia who will return to Indonesia at any time. The state
must have an obligation to provide protection and legal
assistance to its citizens abroad, especially in Sabah.

The Malaysian government has actually provided protection
for foreign workers through the 1994 Occupational Safety
and Health Act (Deed 514)> which is a deed that applies to
all workers in Malaysia (including Sabah), namely
providing protection for workers in terms of worker safety
and health. This deed regulates the safety or security of
workers and their health must be guaranteed by the parties.
Responsibilities and obligations for implementation involve
the employer, the person working, and the supplier of the
worker concerned. 3 This is because, even though the
Malaysian government, including the government of Sabah,
has made regulations in the form of a deed, there are
important problems in its implementation, namely the status
of foreign workers. The deed that was made only protects
workers who have complete documents (passport and valid
work visa) and protection is provided only while they are
there and doing work.’ The law in Malaysia does not

52 Mohammad Saleh, “Permasalahan Kewarganegaraan
Indonesia Di Sabah” (Kinabalu, 2020).

53 Tbid.

54 Tbid.

55 Pemerintah Malaysia, “Akta 514 Tentang Keselamatan
Dan Kesihatan Pekerja Migran,”
www.sabah.gov.my/main/ms-MY/Home/About, 2018.

36 Tbid.

57 Pemerintah Malaysia, “Perintah Kilang Dan Jentera
2017,”
https://www.dosh.gov.my/index.php/ms/perundangan/perint
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protect them from all safety and health hazards, so these
migrant workers continue to work and take occupational
risks which can bring dangers such as accidents and
occupational diseases.” Thus, they (Indonesian workers) in
Sabah do not have the Indonesian citizenship status that they
should have as a form of fulfilling and respecting human
rights, due to a lack of knowledge of national law,
international law and the law of the recipient country.

2.3 Legal Protection Efforts Against Indonesian Workers
in Sabah Malaysia

The Indonesian state is obliged to provide protection and
guarantee the rights of Indonesian citizens to citizenship
status wherever they are, including Indonesian workers in
Sabah oil palm plantations. The 1945 Constitution provides
constitutional guarantees for a person's citizenship status as
stipulated in the fourth paragraph of the Preamble to the
1945 Constitution, namely: 1) the state protects all of
Indonesia's blood (protection function); 2) the state is
obliged to realize welfare for all people (welfare function);
3) the state has the obligation to make the nation's life more
intelligent (educational function); 4) the state is obliged to
create peace in state and social life, both internally and
externally (peacefulness function).’® Likewise, it is clearly
stated in Article 28D paragraph (4) of the 1945 Constitution
that, "every person has the right to citizenship status". The
same thing was also stated by Jimly Asshidigie, that a
citizen (Indonesia) who lives outside his country, whether
because of work, school or marriage and does not obtain
citizenship of the country where he lives must be understood
as an Indonesian citizen t00.%° The concept of citizenship in
the constitutional system that applies in Indonesia based on
Law Number 12 of 2006 concerning Citizenship has
clarified and emphasized the position and legal certainty for
every Indonesian citizen with the citizenship status they
have.*!

The Indonesian government must not remain silent about
Indonesian workers who lose their citizenship because they
do not have citizenship documents working in Sabah oil
palm plantations. The presence of Indonesian workers in
Sabah whose status is undocumented cannot be used as an
excuse for neglect. The Indonesian government has many
laws and regulations to protect its citizens who have lost
their citizenship abroad, including in Sabah. There are
several laws and regulations including government
regulations and regulations in order to protect Indonesian
citizens who are abroad, including Indonesian citizens who
have lost their Indonesian citizenship.® Apart from that,

8 Herlina Makanah and Reseman Ajiman Azizah Landa,
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Indonesia (Jakarta: Rajawali Pers, 2012).
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there are also several international conventions to protect
Indonesian workers who have lost their citizenship or have
problems with their citizenship status.

The government has ratified the Vienna Convention on
Diplomatic Relations and Optional Protocol to the Vienna
Convention on Diplomatic Relations Concerning
Acquisition of Nationality, 1961. % Ratification of the
Vienna Convention on Consular Relations and its Optional
Protocol on Obtaining Citizenship (Vienna Convention on
Consular Relations and Optional Protocol to the Vienna
Convention on Consular Relations Concerning Acquisition
of Nationality) with Law Number 1 of 1982 concerning
Ratification of the Vienna Convention Regarding
Diplomatic Relations and its Optional Protocol on Matters
of Acquiring Nationality.*

The state's responsibility to protect is also based on the
Universal Declaration of Human Rights (UDHR) and the
International Covenant on Economic, Social and Cultural
Rights (ICESCR). These two documents are the protection
of human rights which give birth to the state's obligation to
protect its citizens who are abroad. It is also said that a
country certainly has a reciprocal relationship with its
citizens, because every country has the obligation to provide
protection for its citizens, on the other hand every citizen
has rights and obligations towards his country.5

The Indonesian government has also recognized the 1954
Convention Relating to the Status of Stateless Persons, ®
whose provisions state that the state provides legal
protection for every human being/person and begins by
providing citizenship identity and the rights to have
citizenship are protected and must be granted without any
discrimination based on religion, race or country as well as
country of origin. The convention on the status of a Stateless
Person also stipulates that the country where the stateless
person is located must provide protection of human rights as
given to its citizens or foreign nationals who are legally in
the sovereign territory of that country. ¢ Many social
observers have studied the contents of the 1954 convention
on the status of Stateless Persons in detail and then gave
their opinion that there are standard provisions on quite
complete rights given to Stateless Persons to be able to
obtain life as civilized human beings, even in this
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52-64, https://doi.org/10.30872/risalah.v17i1.440.

4 CST. Kansil, Hukum Tata Negara Republik Indonesia
(Jakarta: Rineka Cipta, 2008).
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convention the state is given the obligation to naturalize and
assimilate a Stateless Person to become a citizen of the
country concerned as soon as possible.®®

This stateless issue is a human rights issue, because every
human being has the right to citizenship status. Thus, the
right to obtain citizenship status is a human right that is
explicitly stated in Article 15 paragraph (1) of the Universal
Declaration of Human Rights, that every person has the
right to a citizenship. ® In addition, there are also
international conventions that regulate the right to
citizenship status as in the International Convention on the
Elimination of All Forms of Racial Discrimination (CERD)
which stipulates that state parties are obliged to prohibit and
eliminate discrimination on citizenship regardless of race,
skin color, nationality and ethnicity. ”° There is also a
convention on Civil and Political Rights (ICCPR) which
affirms that every child has the right to be registered
immediately after birth, to have a name and to acquire
citizenship.”! Likewise, the Convention on the Rights of the
Child (CRC).” which regulates similar to the ICCPR, but
the CRC provides enforcement regarding stateless children
by obliging state parties to implement these rights in
accordance with their national law, especially if the child
becomes stateless. Furthermore, there is a convention on the
Elimination of All Forms of Discrimination Against Women
(CEDAW) which guarantees that women have the same
rights as men with regard to granting citizenship to their
children.”

In addition to several international conventions governing
the right to citizenship status, the Indonesian state also has
laws and regulations governing the issue of citizenship
status for its citizens. Thus, Indonesian citizens are citizens
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who are determined based on laws and regulations, while
laws and regulations that determine the status of Indonesian
citizens include Law Number 12 of 2006 concerning
Citizenship. This is as explained in Article 2 of Law
Number 12 of 2006 which states that, "those who become
Indonesian citizens are native Indonesian people and people
of other nations who are legalized by law as citizens".
Likewise, the elucidation of Article 2 explains that, what is
meant by "native Indonesian people" are Indonesians who
have become Indonesian citizens since their birth and have
never accepted another nationality of their own free will".
Agree with Bagir Manan that the intent of the legislators is
to prevent statelessness as much as possible. Agreeing with
this intention, the application of the principle of heredity
(ius sanguinis) states that anyone (a child) who is just born
will get certainty about what his citizenship is. The
emphasis on this principle is placed on who the parents are
with the aim that no child is born apart (stateless).”

Law Number 12 of 2006 provides the intention of protecting
Indonesian citizenship, because if someone has become an
Indonesian citizen, then the person concerned will tend to be
maintained as an Indonesian citizen, it is not easy to
relinquish Indonesian citizenship.” From an administrative
point of view, if someone wants to give up their Indonesian
citizenship, they need to go through a long and winding
process which is not easy to do immediately and takes a
long time. If someone wants to give up Indonesian
citizenship, they have to think again. In addition, the person
concerned must also write down his wish in a statement
letter to relinquish his Indonesian citizenship which is an
attachment to his application to the Minister of Law and
Human Rights on behalf of the President of the Republic of
Indonesia.”®

Law Number 12 of 2006 has also provided a principle,
namely the principle that once an Indonesian citizen remains
an Indonesian citizen. This principle is reflected in the
conditions that are strict, winding and the process takes a
long time for someone to relinquish Indonesian
citizenship. 77 This can be exemplified in the case of
recognition of children under 18 years of age or adoption of
children under 5 years of age by foreign nationals. The child
does not cause the loss of Indonesian citizenship status for
the child in accordance with the principle of limited dual
citizenship for minors. Thus, the child will retain his
Indonesian citizenship until he is old enough to choose his
own citizenship.

Indonesian workers who come to Sabah without having
travel documents cannot report their whereabouts to the
Indonesian Representative Office in Kinabalu or Tawau

4 Bagir Manan, “Pembaharuan Hukum Kewarganegaraan,
Seminar  Nasional Hukum Kewarganegaraan Dan
Keimigrasian Di Indonesia” (Surabaya, 1997).
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(2017): 530-552,
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https://kemlu.go.id/download/, 2019.
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Public Welfare.”
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cities.” This is in accordance with the provisions of Article
23 letter (i) of Law Number 12 of 2006 concerning
Citizenship, then for those who will live abroad to work
within 5 (five) continuous years concerned must report their
whereabouts to the Representative Office Republic of
Indonesia abroad. If they do not report in the form of
extending or renewing their passport, the person concerned
is at risk of losing his Indonesian citizenship.

Article 23 of Law Number 12 of 2006 concerning
Citizenship concerning the threat of losing citizenship
actually does not only not report its existence, but also due
to other reasons as stated in Article 23 letters a, b and h. In
fact, the Office of the Consulate General of the Republic of
Indonesia in Kota Kinabalu Sabah has never found
Indonesian workers working in oil palm plantations in
Sabah Malaysia violating Article 23 letters a, b and h, that
is, no one has a Malaysian passport or obtains Malaysian
citizenship.” Thus, they are Indonesian workers and are still
Indonesian citizens. The problem concerned does not have
identity documents or does not renew his passport, this is a
violation of state administration which does not cause the
person concerned to lose his citizenship.®

In addition, there is also Law Number 37 of 1999
concerning Foreign Relations which regulates the
implementation of foreign relations and the implementation
of foreign policy. This foreign relationship is caused by
globalization as the main cause of the expansion of the
phenomenon of foreign relations by sub-national actors.?!
Law Number 37 of 1999 does not clearly regulate migrant
workers but fighting for and defending national interests,
including the protection of Indonesian citizens abroad,
efforts are needed that include political activities and foreign
relations based on provisions which are the elaboration
further from the Pancasila philosophy, the 1945
Constitution. Implementation of Law Number 37 of 1999 is
Presidential Regulation Number 116 of 2020 concerning the
Ministry of Foreign Affairs which regulates that the
Ministry of Foreign Affairs has the main function as
assistant to the President in all government affairs regarding
foreign relations. The Ministry of Foreign Affairs through
its representatives abroad in the context of protecting
Indonesian workers abroad, including in the Malaysian
Sabah oil palm plantation which is carried out by the
Consulate General's Office,? namely being able to carry out
protection and self-documentation services for Indonesian
workers can also carry out acts of shelter, repatriation
including efforts to provide legal aid and assistance,
rehabilitation/recovery of physical and psychological health,
reintegration with their families or their community
environment. Apart from that, they can also make efforts to
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2019).
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Jurnal Dinamika Global 6, no. 02 (2021): 194-211,
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empower the economy and education so that they are not
trapped again in the problems they have experienced.

Office of the Consulate General of the Republic of
Indonesia in the city of Kinabalu, Sabah * is the
representative or extension of the Indonesian government in
protecting Indonesian citizens in Sabah. To carry out this
protection, cross-sectoral functional coordinative integration
is needed between the center and the regions, across
ministries and state institutions. 34 The Office of the
Consulate General of the Republic of Indonesia has the
obligation to foster unity and harmony among fellow
Indonesian citizens abroad and is obliged to provide
protection, protection and legal assistance for Indonesian
citizens and legal entities abroad, in the event that
Indonesian citizens are threatened with real danger.®®

The Office of the Consulate General in Sabah as a
representative of the government of the Republic of
Indonesia also provides protection, protection and legal
assistance to Indonesian citizens in the event of an operation
to eradicate illegal citizens by local government law
enforcement officers in Sabah and/or when threats or legal
problems occur in the receiving country in accordance with
regulations national legislation taking into account local
country law and international law.®¢ The implementation of
protection and services is carried out actively even without
being asked. Officers from the Consulate General's Office in
Sabah directly help Indonesian citizens with problems. The
Consulate General's office takes care of citizenship issues
(naturalization), repatriation, deportation, settlement of
illegal cross-border problems, extradition, displaced persons
and evacuations, all of which require documentation of
identity (passport and other identification).®’

Another form of legal protection for Indonesian workers
abroad is Law Number 18 of 2017 concerning the Protection
of Indonesian Migrant Workers which has emphasized the
protection of Indonesian workers % who have citizenship
status in Sabah. Law Number 18 of 2017 provides for the
protection of Indonesian migrant workers (including
workers in Sabah oil palm plantations, Malaysia) in an
integrated system involving the central government, local
government and the community. Also through Law Number
18 of 2017, in implementing the protection of Indonesian
migrant workers, strict supervision and law enforcement are
needed ¥ . Supervision includes protection before work,
during work, and after work, including in administrative law
enforcement and criminal sanctions.
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The follow-up to Law Number 18 of 2017 concerning
Protection of Indonesian Migrant Workers is Presidential
Regulation Number 90 of 2019 concerning the Agency for
the Protection of Indonesian Migrant Workers, which
designates the National Agency for Placement and
Protection of Indonesian Migrant Workers (BNP2TKI) to be
replaced with the Indonesian Migrant Worker Protection
Agency (BP2MI) as the Agency tasked with implementing
policies in the service and protection of Indonesian migrant
workers in an integrated manner.”® BP2MI's policy direction
has a major theme of protecting Indonesian migrant
workers, namely fighting syndications for sending non-
procedural Indonesian workers. The strategic goals are
increasing the protection and welfare of Indonesian migrant
workers and their families, as well as increasing good
governance. The goal is to realize the protection of
Indonesian migrant workers through the placement of
skilled and professional Indonesian migrant workers to
improve the welfare of Indonesian migrant workers and
their families as national assets, as well as to improve
organizational governance that is efficient, effective and
accountable. Likewise, the problems of Indonesian workers
in the Sabah oil palm plantations are the responsibility of
this agency (BP2MI).’!

Furthermore, it should also be noted that Indonesian workers
working in oil palm plantations in Sabah, Malaysia were not
found to have Malaysian citizenship. This is because
Malaysia is a country that is very selective in granting
permission to foreigners to become its citizens. Because it is
very difficult to become a Malaysian citizen if you only
have a work background as a worker in an oil palm
plantation.®?> The citizenship status of Indonesian workers
working in oil palm plantations in Sabah Malaysia who are
undocumented in terms of Law Number 12 of 2006 is still
considered as Indonesian citizens. The position concerned
who is undocumented (does not have a passport and other
documents) is not the subject referred to in Law Number 12
0f 2006 to be revoked or lose his citizenship.

The follow-up to the loss and regain of citizenship as
stipulated in Law Number 12 of 2006 is Government
Regulation Number 2 of 2007 concerning Procedures for
Obtaining Cancellation Loss and Reclaiming Citizenship of
the Republic of Indonesia which stipulates that to relinquish
the status of an Indonesian citizen,?® the applicant must have
other citizenship before processing the application for loss
of Indonesian citizenship. If Indonesian workers in Sabah,
Malaysia, of their own free will wish to renounce
Indonesian citizenship, they must first submit an application
for loss of Indonesian citizenship submitted in writing by the
person concerned to the President through the Minister
submitted through the Office of the Consulate General of the
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Republic of Indonesia.* It is a long and winding process if
Indonesian workers abroad want to give up their Indonesian
citizenship. Difficulties in undergoing the process of
relinquishing Indonesian citizenship are accompanied by
large costs and require knowledge and a long time.
Furthermore, the government will find it difficult to protect
Indonesian workers in the Malaysian Sabah oil palm
plantations. This is because there are also workers who
cannot prove that they are Indonesian citizens. Even though
the state only protects its citizens and is not obliged to
protect foreign citizens.” Thus, according to Law Number
12 of 2006, Indonesian citizens should be obliged to declare
themselves Indonesian citizens every five years by renewing
their passports at the Indonesian Representative Office and
vice versa the state protects them.”®

Regarding the reasons that Indonesian workers cannot
extend their passports because they are far away, there is no
fee, the passport is held by the employer/agent and so on,
there should be no more, because the activity of extending a
passport is only done once in five years. The costs that must
be incurred come from the state budget and expenditure, so
that it will not be difficult for the workers ?’. Likewise, by
intensifying cooperation between ministries and other
institutions, there will be no more problems stemming from
falsification of passport data which causes Indonesian
workers to have difficulty extending or renewing their
passports and in turn those concerned will let their passports
die and eventually be threatened with losing their
citizenship.?®

The citizenship status of Indonesian workers in oil palm
plantations is Indonesian citizens who are undocumented
and have never been proven to have violated Article 21 of
Law Number 12 of 2006 concerning Citizenship which
caused them to lose their citizenship. If they are deemed to
have lost their citizenship, they may be subject to
administrative violations,” so that the government's policy
through Article 31 of Law Number 12 of 2006 can be
imposed, that is, a person who has lost citizenship of the
Republic of Indonesia can regain his citizenship through the
citizenship procedure as referred to in Articles 9 to 18 of
Law Number 12 of 2006 concerning requirements and
procedures for obtaining citizenship of the Republic of
Indonesia.

The Indonesian government also not only prioritizes service
and protection for undocumented Indonesian workers in
Sabah by facilitating and reducing the requirements for
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obtaining documents, but also imposing criminal
sanctions'® as stipulated in Articles 36, 37 and 38 of Law
Number 12 of 2006. Criminal sanctions against Indonesian
citizens who deliberately do not renew their passports and
also risk criminal threats to immigration officials who
provide services if proven to have made a mistake in
providing documents.

3. Conclusion

The need for legal protection for Indonesian workers
working in palm oil plantations in Sabah, Malaysia is
because Indonesian workers are threatened with losing their
citizenship status. The threat of losing their Indonesian
citizenship status because they do not have valid
documentary evidence as Indonesian citizens working
abroad. Some of the problems of Indonesian workers
working in palm oil plantations in Sabah, Malaysia are
because they do not have proof of complete immigration
documents, including entering the Sabah region illegally,
passports not being renewed, and so on. The problematic
citizenship status for Indonesian workers working in Sabah
oil palm plantations has been without any legal protection
for years either from the Malaysian government as the
country receiving the workers or the Indonesian
government. The threat of losing citizenship for Indonesian
workers working in Sabah oil palm plantations is also due to
the Indonesian government's neglect of its citizens who want
to work abroad without having to control the mobility of its
population. Legislation in Indonesia already exists in order
to protect its citizens who work abroad, so how can the
implementation of each law and statutory regulation be
enforced.

As the end of this paper, in order to provide protection to
Indonesian workers in Sabah's oil palm plantations, it is best
if the representative of the Republic of Indonesia in the City
of Sabah provides identity documents in the form of a
passport and travel documents such as passports.
Representatives of the Republic of Indonesia need to
maximally socialize laws and regulations relating to
Indonesian workers working abroad through various social
media applications. Representatives of the Republic of
Indonesia also need to improve services and protection to
overcome obstacles and difficulties in modes of
transportation to process documents at representatives of the
Republic of Indonesia.
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